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Florida Chapter 

 
 
 
 
 
 
 
 
 

July 9, 2018 
 
Sierra Club Florida Phosphate Committee 

                    c/o Bev Griffiths 
                              1109 Royal Troon Court 

      Tarpon Springs, FL 34688 
       bevgriffiths@verizon.net 
 

 
DeSoto County Board of County Commissioners 

201 E. Oak Street 

Arcadia, FL 34266 

 

 

RE: Rezoning of 14,053.40+ of land from Agriculture 10 (A10) to Phosphate Mining-Industrial (PM-I) 

 

Dear Commissioners, 

 

We are writing on behalf of the Sierra Club Florida and its Phosphate Committee to oppose the approval of the 

Mosaic DeSoto phosphate strip mine. 

 

Sierra Club Florida has 37,751 members throughout Florida.  DeSoto County is home to 21 Sierra Club 

members.  Charlotte County and Lee County are downstream of the proposed mine and depend on the Peace 

River and Charlotte Harbor which will be affected by mine activities.  In addition to potential contamination, the 

Peace provides water to the residents of Charlotte and Lee Counties and its flows, and the correct balance of its 

flows, are crucial to providing the mix of saline and fresh waters which are the key to the health of the Charlotte 

Harbor and its estuary.  The Sierra Club has 448 members in Charlotte County and 1240 in Lee County.  Polk 

County has 666 Sierra Club members.  The water to be used at the Mosaic DeSoto mine, for mining and 

processing, is to be pumped from Polk County and shipped to DeSoto County.  The proposed mine will impact 

the environment in which our Sierra Club members live, work and recreate, and, accordingly, the Club and its 

Phosphate Committee provide these comments and objections to the proposed rezoning. 

 

The County should maximize its control by authorizing mining, if at all, only in increments. 

 

As further discussed below, the rezoning approach sought by Mosaic and supported to date by the County is 

designed to limit the County’s future authority over the mine.  Our discussion below is based on the experience 

of Polk County which has chosen to proceed by Planned Unit Development (PUD)[1] in order to retain its future 

ability to limit, modify or deny approvals where future development becomes problematic, circumstances change, 

                                                           
[1] Desoto LDR: Section 2322 Planned Unit Development District (PUD) clearly creates a vehicle for addressing the 
complexities of mining that zoning alone does not provide. 
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or the mining company or other developers does not keep its commitments.  To the extent that a PUD approach 

is not available to DeSoto County at this time the protective approach, if the County chooses to go forward with 

mining at this time, would be to rezone only a portion of the property while a PUD ordinance structure can be put 

in place.  As noted above, Sierra Club is opposed to mining because of its serious environmental impacts.  But 

it is also opposed to the premise that counties whose first responsibility is to their citizens should abandon their 

ability to protect their citizens in the future simply because Mosaic asks it to. This common sense and protective 

approach is discussed further in the presentation of our expert, John Ryan.   

 

 

The County accepts Mosaic’s representations that the DeSoto mine will be completed within the timeframe of 

the DeSoto comprehensive plan, by 2040.  But this claim is unsupportable.  Again, our expert John Ryan will 

deal with this further but briefly, there is no question that DeSoto is the end of the Mosaic mining process.  DeSoto 

will be mined after Hardee County, which is still to come.  The Areawide Environmental Impact Statement 

prepared by the US Army Corps of Engineers included a chart showing Phosphate Lands Mined and Not Yet 

Reclaimed.   

 
Phosphate Lands Mined and Not Yet Reclaimed 

Please look closely at this chart. The chart, found at 4-250 of the Areawide Environmental Impact Statement 
(DAEIS), demonstrates that, under the proposed permits, the phosphate mining which has been so destructive 
of the environment of central Florida, is going to continue for decades, and even get worse.  Future mines, 
including the DeSoto mine, are shown in green. 
 

 
Figure 14-61 

 
This chart makes clear that mining will occur through and beyond 2059.  This will be the time frame in which 

DeSoto County is mined.  
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There will be limited return to agriculture in the time frame of the DeSoto Comprehensive Plan.  And there is no 

possibility that the plan to mine and reclaim in a short time frame will be met.  Given the very serious open 

questions which exist, and even though we urge that the rezoning be denied, any decision to approve should be 

limited to allow the County to monitor mine impacts and respond by conditioning or denying future mine segments 

if necessary.   

 

Relationship between zoning and environmental permitting 

 

The DeSoto comprehensive plan relies extensively (and inappropriately) on approvals by state and federal 

authorities for its decision making on mining. Land use and permitting, however, are two very different activities 

with different purposes.  Permitting tells you how to do an activity.  Land use and zoning tell you where and if 

you can do it.  Environmental permits are not effective until the proper land use and zoning are obtained.  Where 

those approvals don’t yet exist, there is no basis for County action.   

 

Mosaic seeks the certainty that zoning provides, but zoning does not protect the county’s interests in what the 

post mining landscape will be nor how soon reclamation will occur and the lands released.  Historically, 

reclamation plans and schedules have changed frequently with FDEP approval.  Reliance on FDEP to 

understand how lands may be used for DeSoto’s environmental and economic purposes is folly.  At the very 

least a PUD would allow for the adoption of a reclamation plan along with the authority to adopt and modify that 

plan shared by both the Desoto Local Planning Agency (FS 163.3174) as a site plan and FDEP as a reclamation 

plan.  Desoto can rely on its Local Planning Agency authority to address desired landform reclamation for the 

benefit of its citizens and economy.  Where deviations (other than the standard minor deviations) occur, address 

them to the benefit of the citizens of the County. 

 

Addressing the Mosaic mine with a single zoning approval with no phasing also presents a serious problem with 

vesting that a PUD could address.   Any attempts beyond diplomatic ones to address major issues create legal 

jeopardy once mining commences as the property will have met the vesting standard found in the LDRs (Section 

12700).  Seeking remedy based only on a mine plan and operating permit places Desoto County at a distinct 

disadvantage. 

 

We note in our discussion below that the DeSoto mine will be at the end of Mosaic’s mining in Florida.  

Reclamation and response to problems which arise will come at a time when Mosaic’s Florida income stream is 

coming to an end.  Bonding for reclamation is notoriously insufficient.  What will ensure that Mosaic has the funds 

to complete its DeSoto obligations?  It is incumbent on County officials to protect its citizens from the very real 

risks that arise when an extractive industry comes to the end of its extractive assets.  A PUD approach would at 

least limit the damage.   

 

We note further that the rezoning sought by Mosaic appears to include a portion of the Pine Level/Keys Tract 

identified on the attached Map 1-1-D as the DeSoto Mine Extension - a future mine which has NOT been 

submitted for permitting by FDEP.  We note throughout these comments that the County cannot avoid its review 

requirements by reference to an FDEP permit.  Mosaic’s inclusion of the unpermitted Pine Level/Keys Tract 

underscores the importance of this point. 

 

We have previously commented to the Planning Commission and participated in the hearing before that 

Commission, and we incorporate those comments by reference.  We also incorporate the objections of the many 

commenters and objectors during the Planning Commission proceedings.  And we incorporate the materials and 

remarks of our expert witness, John Ryan. 
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In addition to the problems presented by strip mining in general, the DeSoto mine poses additional issues which 

should lead to your denial. 

  

Having now heard and reviewed the responses by Mosaic and County staff to the issues and objections raised 

we believe that the law and County Comprehensive Plan and ordinances require that the rezoning be denied.  

Our discussion below begins with the ordinance governing procedures for rezoning and LDR Amendments, Sec. 

20-1496 et seq.   Following that discussion, we address the areas of inconsistency with the DeSoto 

Comprehensive Plan.  We conclude with a summary of factual matters which support our discussions of the legal 

elements of our rezoning and Comprehensive Plan discussions. 

 

Preliminarily we note that the Applicant has the burden of proof on the issues.  Our discussion demonstrates the 

legal insufficiency of the showing of compliance with the factors governing rezoning and the inconsistency of the 

rezoning with the Comprehensive Plan and is based on government documents and reports. 

 

Compliance with Sec. 20-1498 et seq.-15 factors 

 

Sec. 20-1498 requires that the report and recommendations of the Planning Commission to the Board of County 

Commissioners “shall show that the Planning Commission has studied and considered the proposed change in 

relation to the (15 factors listed).”  We are not aware of any report by the Planning Commission or any showing 

of consideration of those factors.  Normally one would expect to see findings on each of the factors.  To the 

extent that the County argues that the Planning Commission has incorporated the County staff report and the 

presentation at hearing, it is important to note that both the report and presentation incorrectly state the standards 

for Commission decision, by, among other problems, arguing that the County may simply defer decisions on the 

issues to the FDEP permit.  This requirement for a showing that the Planning Commission has studied and 

considered the change in relation to the 15 factors does not appear to have been met, and, to the extent that the 

staff report and presentation to the Planning Commission is relied on, demonstrates that improper standards 

were used. 

 

The following are the 15 factors and our discussion of compliance with those factors.  The number of each factor 

is given after the description: 

 

Consistency with the Comprehensive Plan (1):  The first factor involves a showing of consistency with the 

Comprehensive Plan.  In many respects this application is not consistent with the Plan and that issue is discussed 

in the next section. 

 

Existing land use pattern (2):  The second factor is the existing land use pattern.  The Development Department 

Report (Staff Report) describes the land use as predominantly rural with agricultural lands with woodlands and 

wetlands.  It then argues that because mine development will take a number of years that the property will 

continue as rural.  It goes on to argue that during mining there will be a “temporary disruption” of the land use 

(because one square mile will be mined and reclaimed within 5 years) and that when mining is terminated all the 

land will be reclaimed and the existing land use will be reinstated.  It therefore finds “conformance with the 

existing land use pattern.” 

 

These factual assumptions are manifestly incorrect.  It is entirely inconsistent with the requirement of the second 

factor to reframe the mining of over 14,000 acres as a request to rezone one square mile and then another 

square mile and then another and so on.  That is not the way mining proceeds.   

 

For your record, we are supplying a reference and link to the Areawide Environmental Impact Statement (AEIS) 

addressing phosphate mining in the Central Florida Phosphate District (CFPD), * including DeSoto County, 
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prepared by the US Army Corps of Engineers. This document and many others, including the most recent Florida 

DEP Reclamation Reports, attached below, demonstrate that the area disturbed by mining is vast and remains 

disturbed for many many years.   

 

*http://www.saj.usace.army.mil/Portals/44/docs/regulatory/Items%20of%20Interest/Phosphate%20Mining/_Fin

al%20AEIS%20CoverSheet-FrontMatter.pdf?ver=2016-11-09-091933-333 

 

Further, as explained in the AEIS, to control water systems, the mining process begins by creating a ditch and 

berm system around the area to be mined.  This system remains in place throughout the full mining and 

reclamation process so that the area within does not continue to function as agricultural lands with timber and 

wetlands.  Instead the surface and surficial groundwaters within the area are captured and isolated from the 

surrounding water systems for an extended period.  The argument that only a limited area is affected at any time 

is demonstrably false.  

 

Further, US Geological Survey studies have shown that between 40 and 60 percent of the mined area is devoted 

to clay settling areas which persist long after the mined area is reclaimed because clay dries out so slowly and 

remains unstable for an extended period of time.  Even sand-clay mix areas do not serve as suitable foundations 

for buildings and roadways. See http://edis.ifas.ufl.edu/ss636 

 

Creation of isolated district unrelated to adjacent and nearby districts (3):  The Staff Report argues that this factor 

is met because the properties to be rezoned are attached to or nearby property zoned PM-1.   

 

The Staff Report and Mosaic’s response simply argue that the proposed rezoned area is adjacent to areas 

already zoned for mining.  These arguments ignore the fact that the area to be rezoned, as well as the currently 

zoned area, and the surrounding areas are currently used for agriculture and there is nothing more unrelated 

than agriculture and mining which involves destruction of the agricultural use by a heavy industrial use.  

Agriculture is attractive for mining companies solely because the land is relatively empty and easy and cheap to 

dig up.  That does not make it “related.”  Mosaic and Desoto County’s staff suggest that reclamation mitigates 

the impact by returning it to agriculture.  On the contrary, the Corps of Engineers document and the FDEP reports 

shows that much of the property will not be available for agricultural use within Desoto County’s planning horizon 

(2040) and that greater than 40 percent of the post mining landscape will not be released from reclamation from 

FDEP for extended periods after that.  Clay Settling Areas (CSAs) will not be structurally sound enough for some 

types of commonly used agricultural equipment. ( http://www.fipr.state.fl.us/about-us/phosphate-primer/clay-

settling-ponds/ ) 

  

Availability of public facilities consistent with level of service standards and concurrency requirements (4):   In 

response to this standard the Staff Report argues that the rezoning does not actually authorize mining and that 

because there is no residential population level of service will not be impacted. 

 

Throughout its comments the Staff Report repeats the argument that the rezoning does not authorize mining and 

that therefore, somehow, the standard is met, or does not apply. Under Florida law, the County authorizes mining, 

not the State.  Other agencies and the County regulate mining but the authority to mine rests solely with Desoto 

County.  The staff is clearly misreading this and other standards in their report.  Under the County’s argument 

any use that requires additional review by the County or another agency becomes immune to the application of 

the factor.  That is clearly not the case. 

 

Land use is not permitting, and, vice versa, permitting is not land use designation.  Land use and permitting deal 

with different issues and apply different standards.  The Growth Management Act requires the County to make 

land use decisions according to certain standards.  It does not exclude land use decisions that might also be 
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covered by permitting.  If the County’s reasoning were correct it would emasculate many of the factors which the 

County, by its own ordinance, is required to consider.   

  

Similarly, as to roads and traffic, the Staff Report, at 18, repeats the argument that the rezoning does not actually 

allow mining to begin, that that will only happen after further permitting.  

 

The Staff Report makes this argument numerous times, in response to numerous factors.  In each case the 

argument is simply wrong.   

 

As for the argument that without population, levels of service don’t apply, public facilities such as drainage and 

roads are clearly impacted.  And the County itself has noted that even absent concurrency, public health, safety 

and welfare issues still apply.   

 

Mosaic’s response is that it’s getting its water from Polk County which does not have the right to object.  But the 

idea that DeSoto County should not care about another County’s water concerns is unfounded as well as being 

inflammatory.  DeSoto has an obligation to consider stress on the aquifer even where the County most affected 

is somehow barred from objecting directly. 

 

It also argues that some land uses in an A-10 district might have more traffic than mining, such as agritourism.  

This is entirely speculation and abdicating responsibility. 

 

Finally, Mosaic argues that solid waste concerns are met because it will use private haulers.  But the County has 

an interest in the destination and proper handling of those wastes.  One of the waste streams, in fact, is the 

beneficiation plant solvents and other chemicals which are disposed of in the clay settling areas, in DeSoto 

County.  They are not hauled away but are disposed in the County.   

 

Accordingly, this factor has not been addressed. 

 

Whether existing district boundaries are illogically drawn in relation to existing conditions on the property (5):  

The Staff Report, at 19, suggests that the whole answer to this question is that there is phosphate on the property 

but it is not in the PM-1 zoning.  This is a non sequitur.  It totally ignores the significance of the agricultural, timber 

and wetland resources and elevates the presence of phosphate to veto status in dictating land use.  There is 

nothing illogical in assuming that agricultural lands will be used for agriculture, that timber lands will be used for 

timber or that wetlands will continue to provide the important wetland values and services that are recognized 

by law.   

 

Local governments are not required to rezone land to the most intensive use potentially allowed by the Future 

Land Use plan.  Brevard County v. Snyder, 627 So. 2d 469 (Fla. 1993). 

 

The Staff Report entirely skips this required factor analysis. 

 

Whether changed or changing conditions make the proposed amendment necessary. (6)  The changed or 

changing conditions cited by the Staff Report, at 20, are the depletion of phosphate resources in Polk County 

and the granting of an FDEP permit.  This again is a non sequitur.  What are the changed conditions in DeSoto 

County?  What about the mines operating in Hardee County?   

The AEIS indicates that the mine plans for non-DeSoto mining extend decades into the future. The attached 

Memo on Economic Dimensions of AEIS, from Dr. Weisskoff, indicates that there are many sources of phosphate 

throughout the world.  The Staff Report argument is nothing but a statement that the Staff chooses to give Mosaic 

what it wants. 
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And the existence of a state permit does not justify a DeSoto land use decision.  As stated above, permitting is 

not land use, and land use is not permitting.  They are separate decisions and may not be used to bootstrap 

each other.     

 

This factor has not been addressed except by saying that Mosaic wants it.  That is not compliance with the factor. 

 

Whether the proposed change will adversely affect living conditions (7):  Here again, the Staff Report repeats 

the specious argument that mining is not authorized…yet.   

 

It then argues that adverse living conditions were not created by prior rezonings for the GPM-O designation or 

prior rezonings to PM-I.  Staff Report at 21.   This is simply an argument that the rezoning does not change living 

conditions and that the County does not need to look at the impact of the actual operation authorized by the 

rezoning.  This is clearly not the law. 

 

When it finally addresses the issues of noise, vibration, light trespass and glare, air pollution and fugitive dust, 

the Staff report adopts the Mosaic argument that it will use best management practices and comply with the few 

standards that exist.  And the standards generally do not assume 24/7 operations or the impacts of operation on 

wildlife. 

 

As noted before, permitting is not land use.  The fact that something will comply with a standard set up for another 

purpose does not mean that the activity belongs at a particular place.   

 

In particular, the claims that 100 days of rain, during the rainy season, will compensate for dust problems the 

rest of the year, or that lights approximating daylight, at night, in an agricultural area, are acceptable are clearly 

unsupported and immaterial. 

 

Train impact will be increased, 8 trains/day with delays of 10 minutes/train, and such impacts will be beyond the 

reach of local regulations.  The Staff Report recognizes that this may be a major inconvenience.  This is one 

more reason why permitting is not land use, and vice versa. 

 

This factor has not been met. 

 

Whether the proposed change will create or excessively increase traffic congestion or otherwise affect public 

safely (8).  Here again the Staff Report, at 28, argues that the rezoning will not authorize mining.  The prevalence 

of this argument, and its irrelevance, continues to demonstrate the weakness of the application and the Staff 

analysis.   

 

As noted above regarding Factor 7, the Staff Report does acknowledge the increase in traffic and the effect of 

substantial rail traffic impacts, 8 trains/day, 10 minutes each, crossing SR 70.  It calls this a “major inconvenience” 

but then claims it will not increase traffic congestion or impact public safety.  This conclusion is a non sequitur 

and false on its face. 

 

This factor has not been met. 

Whether the proposed change will create a drainage problem. (9)  Here again, we get the argument from staff 

that this rezoning will not authorize mining.  It continues to be unfounded. 

 

The Staff Report also argues, at 29, that the County is not going to review drainage because the FDEP will 

consider that, because stormwater management permits will be required, and because drainage will be 



 

     

Pa
ge

8 

considered during the PMMP and OP process.  These arguments are not only inconsistent, they are wrong.  

Permitting is not land use.  Drainage is a component to be considered in rezoning.  The Applicant and the Staff 

have failed to address this factor. 

 

As discussed above in connection with Factor 2, the mining process includes construction of a ditch and berm 

system around the mine site.  That system is in place until the end of reclamation.  Further, as confirmed by the 

Corps of Engineers and the US Geological Survey, the mine will construct clay settling areas over at least 40% 

of the mine site which provide an alteration to drainage for decades, perhaps forever.  These are substantial 

impacts which are required to be considered.  If the County could simply pass off its responsibility to FDEP or 

the Water Authority, there would be no need for Factor 9 at all as almost all development goes through FDEP or 

Water Authority permitting.   

 

Will existing drainage patterns be interrupted?  Of course, they will.  It is the County’s duty to consider whether 

that interruption at the location for which rezoning is sought is acceptable. 

 

This factor has not been met. 

 

Whether the change will seriously reduce light and air to adjacent areas.  (10):  Here again, the Staff Report 

makes the insufficient argument that rezoning will not authorize mining. 

 

The Staff report then argues, at 30-31, that LDRs will require setbacks for activities, although those setbacks are 

as limited as 200 feet and overburden may be piled in setback areas.  It concludes the effect on light and air will 

not be “serious.” 

 

The County staff report simply echoes Mosaic’s statement that the proposed change will not seriously reduce 

light and air.  The Mosaic statement is simply conclusory, and the County response is not a finding with any 

basis. 

 

This factor has not been met. 

 

Whether the proposed change will adversely affect property values.  (11). The Staff Report, 30-31, repeats the 

argument that rezoning will not authorize mining.  It then argues that there are few residences or businesses 

involved: an irrelevancy. 

 

It then goes on to claim that there is no evidence that property values were adversely affected by rezoning to 

PM-I in 1981 or adoption of the GPM-O designation in 2010.  This is a false argument.  It is the applicant’s duty 

to address this issue.   

 

And finally, it argues that mining is a temporary use and property values will be “recaptured” when the land is 

reclaimed.  Again, no evidence is presented but the statement is embarrassing on its face.  A claim that property 

values may come back at the end of mining and reclamation, a matter of decades, is an admission that property 

values will be severely affected for an extended period of time. 

 

Mosaic’s argument is similarly troubling.  It says that development will not occur near the mine.  Mosaic Oct. 23, 

2017 Letter, at 12.   

 

The idea that property values are not affected when the mineral value is removed is not credible.   CSA areas 

will never be buildable and will have reduced soil fertility. These elements will clearly affect property values. 
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This factor is not met and in fact the Staff argument and Mosaic letter essentially concedes that to be the case. 

 

Whether the proposed change will be a deterrent to the improvement or development of adjacent property.  (12).  

Here, again, there is a repeat of the argument that rezoning will not authorize mining. 

 

The Staff Report then says that the application “suggests” that improvement of adjacent property will not be 

affected.  “Suggestion” is not proof; it is not even an allegation.  The Report then goes on to argue that rezoning 

does not change stormwater, sewer, potable water, traffic, or even the physical appearance of the property. 

These statements are unsupported and, in several cases, clearly false, as discussed above.   Berms, nighttime 

lighting as bright as day, industrial traffic, noise etc. clearly have the potential to impact the interest of a landowner 

in developing his property and it is the obligation of the applicant to prove the contrary.   

 

This factor is not met. 

 

Whether the proposed change will constitute a grant of special privilege to an individual owner as contrasted 

with the public welfare.  (13). Here the Staff Report, at 33-34, essentially misstates the standards, stating that 

there is no special privilege because others can also request rezoning to PM-I.  The standard is public welfare, 

not whether others can apply to mine.   

 

Second, the Report argues that the public welfare is protected because mining is confined to the boundaries of 

the GPM-O area.   

 

Here a single entity is being allowed a special privilege to affect the well-being and property values of the citizens 

of the County as a whole.  The GPM-O area is vast.  And it is chosen simply because it has phosphate.  The 

BOCC is being asked to turn its county over to phosphate mining to benefit a single company, despite the public 

welfare.  The economic impact of the proposed mining on the rest of the County is discussed below and in our 

prior comments, but the data clearly demonstrates that this is a grant of special privilege, contrary to the public 

welfare. This factor is not met. 

 

Whether there are substantial reasons why the property cannot be used in accord with existing zoning.  (14). 

Only two reasons are given here, both of them specious. 

 

The first argument, at 34, is that A-10 zoning does not allow phosphate mining and that’s what Mosaic wants to 

do.  But every resident can’t get his zoning changed simply because he wants to do something he otherwise 

wouldn’t be allowed to.  That argument leads nowhere. 

 

The second argument is that not allowing mining would diminish the economic value of the property to the owner 

and reduce fees and taxes to the County.  Let’s look at both claims. 

 

The value to Mosaic is the same.  It can conduct agricultural activities; it just can’t get a windfall from strip mining 

the property at the expense of neighbors and the County as a whole.   

 

As noted above in connection with Factor 5, local governments are not required to rezone land to the most 

intensive use potentially allowed by their plans. 

 

As for the claim about fees and taxes to the County, the Sierra Club has provided the County with extensive 

economic studies by Professor Richard Weisskoff, Ph.D. of the effect of phosphate mining on the economy of 

phosphate counties, including Hardee County.  Those studies show an overall loss to the counties.  Sure, there 

may be taxes and fees, but they are overmatched by the loss in the values, including the multiplier values, of 
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agriculture.  We urge the BOCC to review those studies which are supplied with our comments and which refute 

the unsupported claims made in the Staff Report. 

 

This factor has not been met. 

 

Whether the change is out of scale with the surrounding area.  (15).    The Staff Report, at 35, deals with this 

factor by inventing false comparisons:  the size of the request to the size of the GPM-O, the size of the request 

compared to the former PM-I designation, the fact that there is no change in residential density. 

 

What about the obvious comparison, that one is inserting a 14,000-acre heavy industrial use with significant 

environmental impacts into an agricultural area with significant wetland and environmental values?   

 

It is clear that the comparisons invented by the Staff Report are contrary to the required factors and that this 

factor has not been met and is clearly violated. 

 

Need for conditions and safeguards.  In addition to the 15 factors the County is directed to consider conditions 

and safeguards.  Inconceivably the Staff Report concludes that none are warranted.  Staff Report at 36.   

 

Almost every one of the 15 factors and the Comprehensive Plan provisions discussed below would appropriately 

be the subject of conditions to ensure that Mosaic’s representations are supported and will be complied with.  

The fact that no conditions are requested demonstrates that there has not been adequate consideration of the 

factors or the Comprehensive Plan consistency requirements. 

 

Consistency with Comprehensive Plan 

 

DeSoto County discusses the requirement for consistency with the Comprehensive Plan in Attachment 8 to the 

Staff Report.  This discussion fails to show consistency in a number of respects.  The discussion below is based 

on facts provided in the third section of these comments and on facts presented to date in these proceedings. 

 

 Some overall failures are clear.   

 

The Comprehensive Plan is applicable at the rezoning stage:  Again, and again Attachment 8 argues that a 

Comprehensive Plan section is “not applicable” because the Mosaic proposal is not yet at the approval stage for 

PMMP or the OP.  This, for example, is the argument for the lack of consistency determinations for the following 

Future Land Use policies: Policy 1.12b.3 (development standards); Policy 1.12b.5 (preclusion of future beneficial 

uses of mined land); Policy 1.12b.6 (phosphate mining overlay designation implementation criteria); Policy 1.12.2 

(Conservation Overlay Designation Uses); Policy 1.12.6 (Directing development away from wetlands and 

protecting wetlands); and Policy 1.12.10 (Protection of wetlands and environmentally sensitive areas).   

 

It is also the justification for failure to make a consistency determination for the following Conservation policies:  

Policy 1.5.6 (Mitigation activities for wetland areas);  Policy 1.5.9 (Prohibition of phosphate mining in portions of 

the Peace River, Horse Creek, Joshua Creek and Prairie Creek); Policy 1.6.4 (Prohibition of phosphate mining 

in the 100 year floodplain of the listed rivers and creeks); Policy 1.7.10 (Prohibition of resource extraction which 

will result in a reduction of the ecological value of the area); Policy 1.7.11 (Protection of areas of special concern 

and the establishment of buffer zones around them).  

 

Phosphate mining was clearly a future possibility when the Comprehensive Plan provisions were adopted.  If 

they were not supposed to apply at the rezoning stage it would have been incumbent on the drafters to say so.  

Instead the Plan indicates that the intention was to allow consideration of mining only insofar as it respected the 



 

     

Pa
ge

11
 

Plan provisions cited above.  Now Mosaic finds it inconvenient to comply with those provisions, but that does not 

mean they don’t exist.  They do. 

 

There is no basis to hold that the protective provisions of the Comprehensive Plan are not applicable at the 

rezoning stage.  Indeed, this is the stage at which they are most important, and it is clear in reading the provisions 

that the approval of the rezoning which is sought is entirely inconsistent with these provisions.  The Staff Report 

argument in the Attachment is unfounded and contradicted by the very language of the Comprehensive Plan.   

 

The Comprehensive Plan does not simply provide criteria for a PMMP and OP.  The County Staff argue at certain 

points that the Comprehensive Plan policies are criteria for approval of a PMMP and an OP and that that allows 

it to evade the requirement for consistency.  See e.g. the Staff’s argument re Policy 1.12b.3. And see the 

discussion of Policy 1.12b.6.   Unfortunately, the plain language of the policies themselves contradicts the Staff 

argument.  Policy 1.12b3 states that mining must comply with the criteria listed, only one of which is submission 

and approval of an Operating Permit and Phosphate Mining Master Plan.  Several of the listed criteria specifically 

require protection for Horse Creek wetlands, buffer zones for wetlands, protection for the historically unaltered 

portions of direct tributaries to Horse Creek including Brandy Branch and Buzzard Roost Branch, and protections 

for the flood plain of Horse Creek and those same tributaries.  Policy 1.12b.6 states that rezoning must take 

place before a PMMP and that the County shall continue to regulate the location and operation of mining activities 

to minimize negative impacts, ensure that areas are appropriately reclaimed and encourage productive reuse of 

these areas.  Location is a rezoning decision.  These are not requirements that may be evaded at the rezoning 

stage. 

  

Policy 1.12b.5 requires that the County promote and ensure that “phosphate mining activities and reclamation 

will not preclude future beneficial uses of mined land.”  The Staff Report says that this is not a proper 

consideration for rezoning.  But these are precisely the issues that must be considered under  most of the 15 

rezoning factors: 2 (existing land use); 3 (isolated districts); 5 (illogically drawn boundaries); 6 (changed 

conditions); 7 (adverse effects on living conditions); 9 (drainage problems); 11 (effect on property values); 12 

(deterrent to the development of adjacent property); 13 (grant of special privilege vs public welfare); 14 (use 

consistent with existing zoning); 15 (out of scale with surrounding area).  The future use of mined land, what will 

eventually become of it, may be one of the most important facts the County needs to understand to address the 

15 factors and its Comprehensive Plan consistency obligations. 

 

Policy 1.12.2 regarding the Conservation Overlay Designation Uses states that where environmentally sensitive 

areas are identified and are part of the Conservation Overlay they must be reviewed carefully during the 

development review process to determine whether mitigation or conservation protection is needed.  The 

underlying future land use is applicable only if areas are determined not to be environmentally sensitive.  The 

Staff Report pretends that this section is only about hazardous substance use or storage but that is not what it 

says.  It says that such areas must be reviewed to determine whether conservation protection is needed.   

 

With that overall background, the Mosaic rezoning is inconsistent with the following Comprehensive Plan 

policies: 

 

 

Future Land Use Element 

 

Goal 1:  Future Growth, which says that future growth will be managed to accommodate new growth “without 

compromising the ability of future generations to meet their needs.”  The FLUE is to be used in “protecting the 

rural character of the County and protecting the environment.”  As discussed below in the fact summaries, and 

in comments provided to date in this proceeding, phosphate mining permanently compromises the future growth 
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of the County after mining is done and destroys the rural character of the County and its environment.  The 

County’s analysis is simply that the PM-I designation is within the GPM-O.  This is a failure to address this 

question. 

 

Policy 1.1.11 Rezoning, says that zoning amendment criteria shall consider, at a minimum, location, availability 

and capacity of public services and facilities, proximity to similar densities/intensities, location within the 

transportation network and environmental protection.  The County’s answer is to point to the 15 factors.  We 

have discussed the 15 factors, above, and the failure of the Mosaic proposal to meet them.  Addressing the 

policy itself, which is not necessarily fully implemented by the 15 factors, it is clear that the rezoning violates 

environmental protection and location, availability and capacity of public services and facilities.   

 

Objective 1.3 deals with the rural/agricultural land use category and states that the intent is primarily agricultural, 

pastoral and rural residential, designed to accommodate traditional agricultural uses and conservatory measures 

while protecting the rural areas of the County.  The intent is to “prevent the creation of conditions which would 

endanger, damage or destroy the agricultural base of the County, the environmental resources of the County, 

the potable water supply and the wildlife resources.  The first priority of this category is agricultural use.” 

 

It is apparent that the rezoning is entirely inconsistent with this emphasis on agriculture and environmental 

resources.  The Staff Report Attachment response is to pretend that because PM-I allows agricultural uses it is 

consistent.  This is sophistry.  And it entirely ignores the commitment in Objective 1.3 to protection of 

environmental resources.  The rezoning is clearly inconsistent with this Objective. 

 

To the extent that Mosaic points to Policy 1.3.8, allowing phosphate mining in certain circumstances the simple 

answer is that the policy says “allowed.”  It doesn’t say required and it doesn’t say that the policy is intended to 

override the objective.   

 

Objective 1.12b regarding the Generalized Phosphate Mining Overlay Designation creates the GPMOD 

designation but requires that mining and reclamation take place “in a manner compatible with the overall 

development of the County and the protection of environmental resources.”  Mosaic and the County seek to read 

these objectives and policies as determining that where lands are “likely to contain phosphate minerals” any 

further determinations of consistency are met.  This is not what the Comprehensive Plan says, and it is not 

correct. 

 

Again, we note our discussion above.  The courts have held that local governments are not required to rezone 

land to the most intensive land use potentially allowed by the plan.  Brevard County v. Snyder, 627 So. 2 469 

(Fla.1993).  Mining must take place in a manner compatible with the overall development of the County and the 

protection of environmental resources.  The presence of phosphate does not trump this requirement. 

 

Objective 1.12b.3:  GPMOD development standards:  As noted above, the County attempts to argue that this 

objective is not applicable because it comes into effect only at the PMMP and OP stages; and this argument is 

answered above.  Beyond that, it is clear that many of the standards listed are inconsistent with the rezoning, 

including the several criteria which provide special protections for Horse Creek, Brandy Branch and Buzzard 

Roost Branch, criteria 4, 5, 6, 7, 8, 9 and 10.  Most of these criteria are locational and prohibit mining in the 

locations listed.  Rezoning those locations for mining, without any conditions excluding them, is inconsistent with 

the Comprehensive Plan.   

 

Policy 1.12b.4:  This policy requires that applications for mining include documentation of Best Management 

Practices and technology to minimize adverse effects.  Tellingly, the Staff Report Attachment decides that this 

Policy is met because of rezoning application material regarding impact to living conditions, public safety and 
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adverse impacts to light and air.  So, in this narrow case the Staff concludes that operational matters are required 

at the rezoning stage.  But Staff addresses practices only for living conditions, public safety and light and air, 

entirely missing the adverse environmental effects which must be addressed under the policy.   

 

Policy 1.12b.5:  This policy states that the County shall ensure that mining and reclamation activities will “not 

preclude future beneficial uses of mined land.”  The rezoning is clearly inconsistent with this policy as 

demonstrated by the factual summaries below and the many comments in the proceeding so far.  Phosphate 

mining leaves 40%, or more, of its properties in clay settling areas which are not stable for decades for 

agricultural uses and are never stable for construction, leaving extremely limited, if any, beneficial uses. 

 

Since it cannot be met, not surprisingly the County determines this requirement is not applicable.  But it does 

attempt to claim that Mosaic has shown completed reclamation “projects” at other locations.  But the requirement 

is not for a successful “project,” if indeed that exists, it is for future beneficial use of the mined land, as a whole.  

 

Bonding requirements at the state level for reclamation simply cover the cost of regrading and planting of the 

formerly mined area.  Such bonding is not nearly sufficient to reclaim the mined areas requiring “project” 

approaches, such as clay settling areas, wetlands, streams etc.   

 

Data submitted by law to the state and published by the state shows that reclamation, even basic reclamation, 

is seriously lagging.  This requirement has not been met.  See 2015 Rate of Reclamation Report: 

https://floridadep.gov/water/mining-mitigation/documents/2015-rate-reclamation-report 

 

Policy 1.12b.6: Generalized Phosphate Mining Criteria Designation Implementation criteria.  The County claims 

that these criteria are not applicable, but they demonstrate, on their face, that they are.  The policy states that 

the criteria shall apply “prior to authorization to develop a mining operation.”  Subpart 3 states that zoning shall 

be obtained and subpart 4 states that the County shall regulate the “location” of phosphate mining activities to 

minimize negative impacts.  Location is particularly a matter for the rezoning stage.   

 

Policy 1.12.2 addresses Conservation Overlay Designation Uses, and, as usual, the Staff decides it does not 

apply.  But the language of the Policy says that its purpose is to identify environmentally sensitive areas (i.e. 

floodplains and wetlands) that need to be reviewed carefully during the development review process to determine 

whether mitigation or “conservation preservation” is needed.  If the areas are not environmentally sensitive, then 

the underlying future land use category applies.   

 

This is a clear statement that if areas are environmentally sensitive the Conservation Overlay applies, and the 

future land use category does not apply.  The Policy then lists uses specifically prohibited within Conservation 

Areas, including use or storage of hazardous materials or wastes associated with phosphate mining within the 

100-year floodplain.  This is a locational requirement which must be addressed at the rezoning stage. 

 

Policy 1.12.6 prohibits development within wetlands and requires the County to direct development away from 

wetlands.  When wetland impacts cannot be avoided protections are required.  As usual the Staff Report 

Attachment concludes these requirements are not applicable, but they clearly are locational and require 

consideration of wetland impacts at the rezoning stage.   

 

Policy 1.12.10 requires that the property owner identify “wetlands, rivers, streams, floodplains, habitat of 

threatened or endangered species and species of special concern, prime agricultural lands, prime groundwater 

recharge areas, historically significant sites or other environmentally sensitive areas which cannot be restored..”  

These areas shall be protected by a prohibition on mining activities within the areas and the establishment of 

buffer zones around them.  Again, the Staff Report Attachment decides these requirements do not apply.  And 
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again, this conclusion is unfounded.  There is a clear need to identify these areas during rezoning, so they can 

be protected, by exclusion from the rezoning or by condition. 

 

Conservation Element 

 

Policy 1.5.9 prohibits phosphate mining in portions of the Peace River, Horse Creek, Joshua Creek and Prairie 

Creek.  And Policy 1.6.4 prohibits mining in the 100-year flood plain of these rivers and creeks.  The Staff Report 

Attachment says that these clearly locational prohibitions are nevertheless operational issues which do not apply.  

This claim is entirely without basis and the prohibition must be considered at this rezoning stage.   

 

Policy 1.7.10 states that resource extraction which will result in a reduction of ecological value is prohibited.  For 

phosphate mining a state or federal permit “shall evidence that the resource extraction will not result in a 

reduction of ecological value.”  The Staff Report Attachment concludes this does not apply but references the 

state permit.  The claim of non-applicability is unfounded, and the clear purpose of this policy is that the County 

may consider the existence of the permits as “evidence” of the protection of ecological value but must consider 

that evidence together with the other evidence provided to it.  It may not evade this determination.  As 

demonstrated by the factual summaries below and the materials presented to date it is clear that there will be a 

reduction in ecological value, at least for a period of decades and probably into the foreseeable future.  This 

provision applies and demonstrates that the rezoning is inconsistent. 

 

Policy 1.7.11 states that wetlands, rivers, streams, floodplains, habitat of threatened or endangered species and 

species of special concern, prime agricultural lands, prime groundwater recharge areas, historically significant 

sites or other environmentally sensitive areas which cannot be restored or mitigated, the areas identified 

pursuant to FLU Policy 1.12.10, shall be identified and protected by a prohibition on mining and the establishment 

of buffer zones.  As with FLU Policy 1.12.10 the Staff Report Attachment concludes this policy does not apply, 

but as with that FLU Policy it is required at the rezoning stage that they be protected, either by exclusion or by 

condition to the rezoning.   

 

Policy 1.9.7 requires that the County continue to regulate or prohibit certain activities in areas identified as being 

environmentally sensitive or containing endangered or threated wildlife to ensure that such areas are preserved.  

Subpart 1 then includes a requirement that phosphate mining preserve, mitigate, reclaim or restore such areas.   

 

Subparts 2 through 7, however, do not have a special provision for phosphate mining and they prohibit changing 

drainage patterns, water tables, filling, removal of plant life and the change of water temperature or the 

introduction of pollutants.  Clearly mining would do all of these prohibited things. 

 

The County’s response is that this policy applies to the County and not to the applicant.  While this appears to 

be inconsistent with the County reading of numerous other provisions, the bottom line is that this prohibition on 

what the County may do prohibits it from approving this rezoning or finding it in compliance with the 

Comprehensive Plan. 

 

Summaries of Fact Based Materials and Information Provided Which Support the Above Analyses of 

Rezoning Requirements and Comprehensive Plan Consistency. 

 

• Agriculture is the life blood and economic engine of DeSoto County.  This is not only a fact.  It is also a position 

enshrined in the Comprehensive Plan.   Mining, by contrast, creates far fewer jobs than it displaces and cannot 

offer the long-term viability of agricultural uses. Professor Richard Weisskoff gave a presentation on this topic to 

both the DeSoto County Planning Commission and the BOCC, demonstrating that mining does not provide the 

jobs and other economic benefits due to agriculture, and that mining jobs in the County of mining are short lived 
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and often filled by workers from out of county who commute from their former mine areas, e.g. in Polk County. 

There are “direct agricultural jobs” which are lost with mining, but just as important are the ancillary services 

required such as farm equipment, irrigation systems, parts and repairs as well as products such as herbicides, 

pesticides, soil amendments and shade materials. There are downstream jobs as well, such as food packing, 

food processing and transportation. Trading mining for agricultural jobs does not benefit the County and is 

contrary to the County’s Comprehensive Plan. 

 

• Mining creates huge profits for shareholders but not for the public. Mosaic reaps enormous profits while counties 

where mining occurs receive minimal financial benefits compared to the value of the ore that is extracted and 

the long term economic losses and risks which remain. 

  

• Few activities can compare to phosphate strip mining when it comes to the landscape-scale disruption of native 

ecosystems. And the ecosystems can never be restored to pre-mining conditions. DeSoto County has chosen 

in its comprehensive plan to give great deference to permits issued at the state and federal levels, but there 

remain provisions which require independent consideration, by the County, of the impacts on environmentally 

sensitive areas. These sections are discussed in our second section above, but they include, for example,  FLU 

Policy 1.12.6 (1) (requiring protection and preservation of the natural functions of the resource); FLU Policy 

1.12.10 (prohibiting mining in certain areas and requiring restoration, mitigation or reclamation in accord with 

FLU Policy 1.12b); FLU Policy 1.12b3(setting minimum criteria and prohibiting extraction in the wetlands of Horse 

Creek, the direct tributaries to Horse Creek, including Brandy Branch and Buzzard Roost Branch). State mining 

regulations have not been updated for years, and federal enforcement is problematic and rainfall increases can 

lead to unexpected issues with assumptions about the sufficiency of impoundments. The consequence has been 

major environmental incidents such as the recent sinkhole in a Mosaic gypstack at New Wales, discussed below. 

In the past seasonal rainfall has threatened to overflow gypstacks, leading to consent orders with the State. 

Again, see below. DeSoto County cannot and should not leave environmental issues to the state and feds. 

 
• Through negotiation with Mosaic the County has apparently amended its Comprehensive Plan provisions to 

attempt to defer the County’s duty to protect its resources, including its wetlands and streams, to the State and 

to map the Mosaic mine as its area for such deferred protections. But the County comp plan continues to require 

independent County protection of its resources. See e.g. FLU Policy 1.12b3 (mentioned above), Conservation 

Policies 1.7.10 and 1.7.11 (referring back to requiring compliance with FLU 1.12b3), and 1.9.7 (duty to protect 

environmentally sensitive areas from dumping, filling, grading, alteration of habitat, changing of 

drainage, etc.). 

 
• Reclamation is still not good enough. More research is needed especially on the ability to improve the 

restoration of the hydrologic and ecological functionality of reclaimed lands to better mimic natural environments. 

Even the techniques used on lands reclaimed for agricultural use need improvement. The LAND USE 

SUITABILITY INDEX FOR USE IN HARDEE COUNTY prepared by Central Florida Regional Planning Council, 

submitted June 6, 2002, indicated that future land use patterns, in particular the ability to support various types 

of commercial agriculture and urban development, may be substantially altered as a result of 

large-scale phosphate mining in Hardee County. The same will be true for DeSoto County. 

See: 
http://itech.fgcu.edu/faculty/ndemers/mining/Hardee%20County%20CFRPC%20LAND%20USE%20SUITABILI
TY%20INDEX.pdf 
 
• Clay settling areas as big as 80 acres and surrounded by berms as tall as 60 feet will permanently scar 40% 

or more of the mine site. Such areas take decades to de-water and stabilize and even after the surface level has 

dried and crusted, the interior clay remains wet and unstable. The surface can eventually become hard, but the 

soft interior makes them unsuitable for any kind of intense development. Knowing this, Mosaic has been 

experimenting with different types of crops with an eye to what could be grown on CSAs at a commercial-scale 
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level. Currently the majority of Mosaic’s reclaimed land is in cattle lease while it evaluates whether there are 

alternative uses that provide better returns for investors.  Beyond the productivity of reclaimed land, and the 

delay in reclamation, there will be a significant loss of ephemeral wetlands and small streams, and permanent 

effects on the area’s hydrology, including the large area of surface flow lost at the location of the CSAs. 

 

• Although Mosaic plans to use existing gypstacks for their processing waste, we hope you share our concern 

with plans to transport it to neighboring counties where it will be stacked for eternity because the USEPA has 

deemed it unsafe for any use due to low level radioactivity. 

In addition, process water is stored both in ponds maintained on top of the gyp stacks and in below-ground level 

cooling ponds. Process water is acidic, with a low pH and contains a dilute mixture of phosphoric, sulfuric, and 

fluosilicic acids. It is saturated with calcium sulfate and contains numerous other ions found in phosphate rock, 

as well as ammonia from the fertilizer manufacturing process. Years when rainfall is significantly above average 

can create conditions ripe for uncontrolled discharges of the untreated process water into nearby 

waterbodies. Years of heavy rainfall have required multiple consent orders with Mosaic to manage the risk of 

spills.  A further concern is the risk of additional sinkholes forming in gypstacks like the one at New Wales in 

2016. Mosaic just completed repairs of that sinkhole last month. 

 

• Phosphate mining uses massive amounts of ground water, which in this case will be from Polk County. The 

USGS has documented that phosphate mining is a leading cause of flow loss in the Peace River, which is linked 

to the formation of sink holes as well as the loss of springs and seeps in the upper river. Using Polk County 

groundwater creates an ongoing burden on that water supply long after the mines that are local to Polk County 

are closed. In addition, the counties where mining occurs are in the Southern Water Use Caution Area, and Polk 

is in the Central Florida Water Initiative area. Once mining related activities are complete, this water 

supply should be retired to Polk County for the benefit of the environment. 

• We have significant concern regarding the fate of the Mosaic-owned gap between the mine boundaries south 

of Highway 72 which abuts the Myakka Ranchlands Florida Forever project area to the west (identified as Candy 

Bar Ranch on the attached Mosaic DeSoto Gap map). If mining is approved, a conservation easement on this 

land would provide contiguity of habitat south of Highway 72 which is a prime concern for conservation interests 

seeking to preserve significant wildlife corridors in southwest Florida, especially for Florida panthers. An 

easement over this site would be a highly desirable conservation effort. 

 

• Bonding requirements are antiquated.  Adequate bonding requirements are not yet in place to ensure that 

Mosaic is held accountable for protective mine closure and reclamation and to prevent the degradation of the 

current health of Charlotte Harbor by an environmental catastrophe or even careless/thoughtless environmental 

management.  CSA’s have spilled into the Peace River and Charlotte Harbor in the past.  But water flow levels 

are also important.   The CHNEP area includes the entire 4,400-mile shoreline of the Charlotte Harbor watershed 

area. To maintain its health and productivity, it requires an adequate seasonal supply of freshwater from the 

Peace River, Horse Creek and the Myakka River, all of which are directly impacted by the mines originating in 

the Central Florida Phosphate District. If Mosaic’s operations, infrastructure, CSA’s or gypstacks are found to be 

responsible for the degradation of these resources, including the fisheries, then the company must be held fully 

and financially accountable – even if an Act of 

God caused the windstorm, hurricane or sinkhole that damaged a gypstack or resulted in a CSA dam breach. 

Taxpayers must not be expected to cover the costs for an industry that leaves behind billions of tons of waste 

products that can threaten our environment forever. Current bonding requirements are woefully inadequate, 

covering merely the cost of regrading and planting. Several years ago, this led to claimed reclamation costs of 

only about $8000/acre, not nearly enough to actually reclaim a landscape or fix an environmental problem. 

 

• Mosaic is at the end of its phosphate mining in Florida. South of DeSoto the ore values are less. While Mosaic, 

in the past, has always had “one more mine” it could use to provide topsoil, or space for CSAs or fill, it is coming 
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to the end of that game. The need to get water from Polk County is already the first sign that mining in the future 

will involve robbing Peter to pay Paul, and eventually leaving Peter in a lurch. When Mosaic is done, and the 

reclamation bonds are insufficient, and the Mosaic stockholders have been rewarded with the profits, DeSoto 

County will be left holding the bag. 

 

• And this is an additional reason why DeSoto County officials should care about what happens with Mosaic 

facilities, mines and gypstacks in other counties. When the income flow from mining stops, and all that is left is 

the expense of closure and reclamation and gypstack remediation, what problem will be first in line for Mosaic's 

available funds: the leaking gypstacks or the CSAs and mining pits in DeSoto with not enough funds in the 

inadequate bonds to close and reclaim them? 

 

The Sierra Club Florida opposes phosphate mining for its environmental impacts which are not offset by 

economic benefits, except to the Mosaic shareholders. But DeSoto County is an especially egregious case 

because of its circumstances and the potential for long term loss and risk. 

 

We thank you for your service and ask that you deny approval for the Mosaic DeSoto mine. 

 

Very truly yours, 

 

 
 
Bev Griffiths, Chair of the Sierra Club Florida Phosphate Committee.   


